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Disputes involving the ownership of cultural heritage have been much in the public eye in
recent years, with countries of origin actively seeking custody of cultural property that has
illicitly left their borders. A country that is successful in demonstrating ownership of a disputed
object may request the repatriation of the property. In the archival field in the United States, the
ancient common law of replevin may be invoked to determine ownership of archival materials
and to accomplish the transfer of property. The legal action of replevin provides government
archives and individuals the ability to regain archival materials that have either left their
possession or never reached it. A review of the literature reveals that replevin is a useful tool for
the archival community, regardless of whether an archival record is replevied. It allows for an
impartial court to determine custody of a record in question in a clearly defined process. The
literature also suggests that, more commonly, replevin serves as the ammunition that allows the
government to demand the return of public documents. Even the threat of a lawsuit may prompt
an individual in possession of government materials to return custody rather than go to court.
Although the literature is fragmented, the publications that do deal with replevin in the archival
field highlight thematic areas of study and potential topics for future research.

In Navigating Legal Issues in Archives, Menzi L. Behrnd-Klodt writes, “Considering the
long existence of replevin as a legal process, relatively few cases have been reported involving

sl

public or historical records.” This reality may contribute to the somewhat thin presence of
replevin in the archival literature. In 1945, Margaret Cross Norton pointed to the fact that there
was little published by American archivists on law pertinent to the field.> While strides have

been made in this area with the publication of manuals such as Behrnd-Klodt’s and Gary M.
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Peterson and Trudy Huskamp Peterson’s Archives & Manuscripts: Law, replevin has been
examined fleetingly in the archival literature.

In order to understand the nature of replevin in the archival field, it is necessary to first
examine the literature to gain insight into the meaniﬁg of the legal remedy and the process in
which it is implemented. As Slade Richard Gandert explains in Protecting Your Collection: A
Handbook, Survey, & Guide for the Security of Rare Books, Manuscripts, Archives, & Works of
Art, replevin can be simply defined as “the recovery of personal property.” Peterson and
Peterson explain that an archival repository exercises a writ of replevin when it sues another
party for the return of a document.* Behrnd-Klodt offers a particularly valuable overview of
replevin and the process in which it may be employed by an archives, government agent, or
private party. She indicates that a replevin action may be carried out to regain property “from

one who has taken it wrongfully or holds it unlawfully.”

The plaintiff in a replevin action must
adhere to the legal process in his or her state; the individual cannot reclaim ownership by simply
seizing the property. Replevin is a civilized action in which title needs to be proven.
Behrnd-Klodt explains that the plaintiff may either file a complaint with the court for the
return of the property or request a writ of replevin in advance to a determination on the
complaint. By requesting a writ of replevin, a directive from the court, the plaintiff may be
required to post a bond that will compensate the defendant in the event that the plaintiff is unable

to prove ownership.® The Pennsylvania Rules of Civil Procedure, which can be considered

representative of common procedures in state jurisdictions, provides further insight into Behrnd-
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Klodt’s discussion of the process of the replevin action. Pa. R.C.P. No. 1073 specifies that the
plaintiff initiates the replevin action with the filing of a complaint, or lawsuit, with the
prothonotary.” In doing so, the plaintiff must include the description and value of the property to
be seized, the location of the property at the time of filing, and the facts behind the plaintiff’s
claim.® At this time, the plaintiff may decide to request a writ of seizure from the court, as
Behrnd-Klodt discusses in her guide. This may be done even before the defendant receives
notice of the complaint.” If the court agrees to grant the writ of seizure, the sheriff will seize the
property from the defendant before a judgment is rendered on the complaint. This is not without
price to the plaintiff. As Behrnd-Klodt points out, a bond is required by the court to seize
property before a trial. Under Pennsyivania’s Rules of Civil Procedure, the plaintiff’s bond will
be double the value of the property that is seized.'® In their The Florida Bar Journal article,
Attorneys Patrick C. Barthet and Daniel Morman explain that a writ of seizure serves as a
“vehicle to obtain possession [of personal property] on an expedited basis.”'' For parties that do
not want to wait until the trial to regain physical custody of their property, this may be a
desirable path to take.

An 1890 publication entitled A Practical Treatise on the Law of Replevin as
Administered by the Courts of the United States provides an early reference to the relationship

between the ancient common remedy of replevin and archival materials. John E. Cobbey
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comments on the attempted use of replevin to gain ownership of public documents under the care
of a public official. Cobbey emphasizes that public records are the property of the United States
government and maintains, “It will not lie to remove public records or documents from a public
office. Such instruments are in the custody of the sovereign power, and the writ, if issued for
their seizure, will be quashed when the facts appear to the court and the papers returned.”'? This
same idea is echoed by H.W. Wells in his 1907 publication, 4 Treatise on the Law of Replevin as
Administered in the Courts of the United States and England.”

It is important to note that although the SAA glossary specifies that replevin is commonly
used to describe government actions to retrieve public records, individuals and private
institutions may employ this legal remedy. * This is clearly articulated in both Peterson and
Peterson’s Archives & Manuscripts: Law and Behrnd-Klodt’s Navigating Legal Issues in
Archives."”” However, the literature concerning replevin and archives is dominated by discussions
of public records. While the use of replevin by individuals and private institutions is certainly an
area for further study in the archival field, this literature review focuses on the replevin of public
records. Additionally, replevin as a legal remedy exists in other countries, which Eric Ketelaar
addresses in his 1985 UNESCO RAMP study entitled Archival and Records Management
Legislation and Regulations: A RAMP Study with Guidelines. Ketelaar notes that legislation in

Algeria, Canada, the Dominican Republic, Finland, Fiji, France, and Denmark, to cite a few
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examples, provides the governments with the right to replevy public records.'® In an effort to
focus this particular review, the literature that explores replevin of public records in the United

States is examined.

An Overview of Public Records and Replevin

The literature reveals that the topic of replevin has existed in the American archival field
since the creation of the National Archives and Records Administration (NARA) and in the early
years of the Society of American Archivists’ existence. In the 1939 American Archivist article
entitled “Character and Extent of Fugitive Archival Material,” Randolph G. Adams discusses the
challenges that archives face in recovering archival materials that have strayed from the
repository or that never reached the archives. At the time of his writing, Adams notes that he and
his colleagues at NARA contacted the United States Department of Justice to learn of cases
“involving the return of estray archives.”'” Interestingly, the Attorney General’s Office reported
that it was unable to locate any such cases. NARA then made the same request of the librarian at
the University of Michigan’s law school who was able to share a small number of notable cases
with Adams and his colleagues.'®

Another early mention of replevin in the archival field came in 1945, with Margaret
Cross Norton’s presidential address at the annual meeting of the Society of American Archivists.
Her speech, reprinted in American Archivist, surveys multiple legal concerns facing the

profession and confirms that the subject of replevin of public records was a topic of discussion in
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the archival community in the World War II era. Norton offers particular insight into the issue of
public records that have gone astray through her discussion of the role that government officials
played in their disappearance at the time. Norton explains that while a replevin action is “useful
in the recovery of deliberate thefts from the archives,” it is rarely “successfully invoked in the
case of records taken by officials going out of office.” '° Norton cites this reality as the most
common way that government records went missing during the WWII period. Her brief
discussion of replevin underscores a theme that is a common thread in the literature: using
replevin to retrieve custody of a record can be wrought with complications, regardless of how or
why it disappeared. Ownership is not always readily apparent.’

In 1960, Oliver H. Holmes, then Chief Archivist of the National Resources Records
Division of the National Archives, published “‘Public Records’ — Who Knows What They Are?”
in American Archivist. Addressing the regulations in place that protect public records, Holmes’s
article underscores the necessity of understanding the separation between private and public
records. He explains that public records may only be disposed through procedures permitted by
law and n;ay not be destroyed, altered, or suppressed by the individual or agency in possession of
the materials. Criminal charges may be brought against a party who violates these regulations,
but only if the party is aware that the record is a public document. Holmes indicates that the
ambiguous understanding of what constitutes a public record has implications for replevin.?' He
writes, “In connection with efforts to replevin public records that somehow have escaped from

public custody, uncertainty exists on both sides because of conflicting views and definitions of
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public records.”?? Harold T. Pinkett provides a working definition of “public record” in his 1978
article, “Accessioning Public Records: Anglo-American Practices and Possible Improvements.”
Like Holmes, Pinkett notes that the term has been defined in different ways. He observes,
however, that there is a general thread that links the definitions: public records may have varying
physical characteristics and formats, but are either created or received by a government office as
part of a government transaction.”

In his 1966 American Archivist article “Alienation and Thievery: Archival Problems,”
James H. Rhoads explains that public “archival estrays” that left the government’s custody in the
past may not ha?e been the result of theft. He cites the inadequacy of the government’s
recordkeeping system in the past as a probable contributor to the movement of public records
from public repositories.? Regardless of how the archival materials left the public archives or
even if they ever were in the government’s possession, public records are “inalienable,” a
characteristic that Ketelaar emphasizes in his 1985 UNESCO publication. Ketelaar writes,
“Inalienability may be defined as the quality of public archives deriving from their relationship
to the sovereignty of a state or the legal authority of any other body, which prevents their
removal or abandonment.”?> Because of the inalienability of public records, there is no statute of
limitation that restricts when the government may seek replevin.2°
The literature reveals other characteristics of public records that impact replevin. In the

1868 case of City of New York v. Lent, which focused on the ownership of a letter written by

George Washington, the court found that there could be no bona fide purchaser of a public
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record. William S. Price, Jr., in his article on the notable replevin case of State of North Carolina
v. West, explains that this concept led to fhe coutt;s decision that the state of North Carolina
should have custody of the public records in question.”” Because of this, even an individual who
exercises due diligence and purchases a public record in good faith does not have rightful
ownership of it.

However, the literature does indicate that there is a loophole that allows for the private
ownership of public records. In his law review article “A Resolution of Title to WPA Prints,”
Tobin A. Sparling outlines the complex issues surrounding the ownership of prints created by
employees of the Federal Art Project of the Works Progress Administration. Sparling explains
that, following the disbandment of the WPA in 1943, many of prints and the recordkeeping for
the Federal Art Project were in a state of neglect.”® He writes that it was “rumored that many of
the prints were simply going to be destroyed. In the intervening years, reports of finding WPA
prints in derelict federal buildings, wastebaskets, and trash piles have not been uncommon.”” In
spite of this, at the time of his writing in 1983, Sparling indicates that the federal government
was making a concerted effort to recover the WPA prints and demonstrated a renewed interest in
the works of art.® The question of whether the government abandoned the WPA prints has
therefore become an issue in the cases of replevin of the works of art. If the government did
indeed throw out the WPA prints, this act of abandonment could be used as evidence to prove
that the state relinquished its title.’! Sparling’s discussion of the case of the WPA prints

introduces the idea that if a private individual is able to prove that the state abandoned the record
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and thus abandoned the title, he or she may be able to use this evidence to counter a replevin

action.

State Laws Concerning the Replevin of Records

As a common law remedy, replevin can be employed throughout the United States to
retrieve custody of property. Interestingly, Behrnd-Klodt reveals that there are a “few state laws
[that] focus solely upon replevin of public records,” citing Texas and Maine as two examples of
states with specific statutes.’” In 1983, George W. Bain used a content analysis methodology to
survey state laws in place that deal with archival materials. Through his study, Bain seeks to
address, among other things, “what states have the best provisions for replevin of public records
out of public custody.”*® The definition of replevin that Bain offers suggests that his study is
evaluating states with laws in place specifically related to the replevin of public records.>* A
review of Bain’s findings reveals that twenty-seven states had “no mention” of replevin of
public records in state legislation.>* In the discussion of his data collection, Bain cites
Massachusetts, New Mexico, North Carolina, and Virginia as states with particularly notable
legislation dealing with replevin and public records.?

Bain’s study, however, is arguably in need of revisiting by the archival research
community. For example, Tennessee was among the states that Bain cites as having no mention
of the replevin of archival materials.’” A simple web search of replevin and archives leads to

information from the Tennessee State Library and Archives concerning Tennessee Code
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Annotated § 39-16-504, Tennessee’s Replevin Law dealing with public records.>® Behrnd-Klodt
and Bain’s consideration of state archival laws related to replevin highlights an area of potential
study for the field. It would be of interest to learn what impact the state statutes specifically
related to replevin and archives have had in deterring the sale and purchase of public records.
Because of the interstate nature of the issue, state governments may be empowered by
uniformity in regulation when seeking the replevin of documents. The Uniform Law
Commission, now in its 118" year, is a non-partisan body that since its establishment has
promoted state uniformity in certain areas of legislation.* In his publication for the centennial of
the National Conference of Commissioners on Uniform State Laws (NCCUSL), Walter P.
Armstrong Jr. explains that the inconsistency among state laws in the United States was
addressed as early as 1786, when a convention was held in Annapolis, Maryland to discuss
whether uniformity in areas of legislation would be beneficial for states.*® With its establishment,
the NCCUSL drafts and promotes uniform laws in an effort to strengthen “the federal system by
providing rules and procedures that are consistent from state to state but that also reflect the
diverse experience of the state.”*! While the idea of uniformity initially raised some objections
from states fearful of risking their autonomy, Armstrong explains that the committee was clear
that the adoption of the uniform laws is a voluntary state action. The laws are not imposed on the

state but rather put forth for their consideration.*?
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The archival literature reveals that the Society of American collaborated with the
NCCUSL in the late 1930s in an effort to draft and put forth a uniform state law on public
records. In his 1938 presidential address printed in American Archivist, SAA president Albert
Ray Newsome cites a need for uniformity in archival state legislation. The focus of Newsome’s
speech is public records; he stresses that there is a need for an accepted definition of public
record and codification of the materials to be used during creation.*’ Pertinent to this literature
review is Newsome’s discussion of laws in place concerning abuses against public archives. He
notes that while many states have regulations in place concerning the “altering, defacing,
mutilating, removing, stealing, falsifying, and destroying,” there should be a general law in place
that addresses all potential abuses against public records.**

In 1940, American Archivist published “The Uniform State Records Act,” which includes
the text of a proposed uniform law created by a committee led by Newsome. At the time of the
publication, the law had been submitted to the NCCSUL for its consideration.”’ Section Ten of
the proposed uniform law deals with the recovery of public records and underscores the
entitlement of the state to call for the return of public records in private hands.*® The committee
outlines a uniform process for recovering a public record through a request of replevin to the
court.*” While Newsome’s committee championed the act, there is no discussion in the literature
about the reception that it received from NCCSUL. In his American Archivist article entitled
“The First Decade of the Society of American Archivists,” Philip C. Brooks briefly makes

reference to the proposed act. This, however, offers no real insight to its fate. Brooks writes,
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“The distribution of separate copies of the model public records act directly and through the
Public Administrative Service of Chicago has been of substantial significance. Several
provisions of that model have been evident in laws adopted by a surprising number of states in
recent years.”*® Why the act was distributed through this particular body and whether the
NCCSUL sanctioned its dissemination is unclear from this passage.

NCCSUL does not list the uniform law dealing with public records as one of the more
than two hundred laws it has approved, which indicates that Newsome and his fellow committee
members were not successful.** While replevin can still be exercised in states without legislation
dealing specifically with public records, it may be possible that the state government would have
even stronger ammunition if there were uniformity in laws dealing with custody of public
records throughout the country. Given that the movement of public records in private hands is an
interstate issue that is assisted by Internet commerce, it may be possible that the archival
community will once again put forth a proposal for NCCUSL’s consideration. Members of the
Council of State Archivists, with their clear investment in this area, may emerge as advocates for

such an act.

The Records of Government Employees

While all states may not have regulations concerning public records in place, all are
empowered by common law to seek replevin. The literature suggests that a number of the
replevin actions in the archival community surround the ownership of records created by

government employees. The primary question that underlines these cases is whether the records
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are private documents written by the government employee or public documents created during
his or her service.

Perhaps one of the most frequently cited cases in the literature is United States of
Americav. First Trust Company of Saint Paul. Peterson and Peterson and Behrnd-Klodt provide
a valuable overview of the circumstances of the 1958 case in their legal manuals. The subject of
the litigation was a series of documents written by William Clark, co-leader of the Lewis and
Clark Expedition. Peterson and Peterson explain that the letters were discovered in a desk in the
home of the late Mrs. Sophia V.H. Foster and were obtained by her father, General John Henry
Hammond. When Foster’s heirs gave the documents to the Minnesota Historical Society, the
federal government intervened, seeking replevin of the records.*

As Peterson and Peterson and Behrnd-Klodt indicate, the underlying question put forth
by the case was whether Clark, as a government employee, created these documents as personal
notes or an official record of the Expedition. The court found that the federal government was
unable to demonstrate that these were public records and determined that they were Clark’s
private writings. The federal government was ultimately unsuccessful in its replevin of the Clark
papers.”!

Two articles from the 1950s trace the circumstances leading up to the United States
government’s action and provide insight into the opinions about the case generally held by
members of the archival community. The position of the federal government is best represented

in Robert H. Bahmer’s “The Case of the Clark Papers.” Bahmer, the Assistant Archivist of the

United States, first presented his view on the dispute during a 1955 meeting of the Society of
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American Archivists and published his statement in a 1956 article.’? At the time of publication,
the government’s lawsuit was pending and would be decided two years later by the trial and
appeals court. In the second article, “Precious Monuments of Our History,” Julian P. Boyd of
Princeton University reacts to the court’s decision concerning the Clark papers shortly after it
was made.”

Bahmer explains that the United States entered into the lawsuit to argue that the Clark
- papers were created as government records. He notes, “Since we could find no evidence that they
had been lawfully alienated from Federal custody we had no choice, once the issue of title was
raised, but to recommend intervention.”** Although Bahmer acknowledges that other institutions
are capable of preserving the Clark papers, he maintains that the National Archives of the United
States has a legal duty to care for public records of lasting value and to make these records
accessible.” In doing so, Bahmer frames the government’s decision to engage in legal action as
obligatory. In the aftermath of the court’s decision, Boyd criticizes the determination that the
papers are private documents and emphasizes his belief that they were the product of Clark’s
employ by the United States government. He writes, “Entrapped by its own faulty logic and
misuse of history, the court pursued its object with Olympian intransigence. The pocket journals
were private.”*® This emotional reaction provides insight into what may have been the collective
response from the archival community.

Research surrounding presidential papers may be relevant to the study of replevin in the

archival field. Behrnd-Klodt explains that until Congress’s passing of the Presidential
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Recordings and Materials Preservation Act (PRMPA) in 1974, U.S. presidents viewed the papers
from their time in office to be their own property.’’ As a result, many presidents took their
papers with them when they left the White House and bequeathed them to heirs. Congress
secured some of these papers by raising funds for their purchase.’® Legal scholars have explored
the issue of ownership of presidential records in law review journal articles. In his Minnesota
Law Review article, “Presidents and their Papers,” Carl McGowan cites a quote from President
Grover Cleveland that very aptly illustrates the position held by many presidents. In reply to a
Senate request for a file, Cleveland maintained, “‘I regard the papers and documents withheld
and addressed to me or intended for my use and action purely unofficial and private ...if I saw fit
to destroy them no one could complain.”””*® Like Behrnd-Klodt, McGowan explains that
Congress recognized the private ownership of presidential papers before PRMPA through their
purchases of documents in the possession of the heirs of the presidents.*

PRMPA, which made presidential papers public records beginning with Nixon’s term,
could potentially bring about replevin actions against heirs or collectors in possession of papers.
McGowan explains that because presidential papers are public property, it may be possible for
the government to use a replevin action to recover papers of Nixon’s predecessors. He writes, “If
presidential papers are indeed public property, then it is unclear why the passage of time should
bar their recovery. As the rightful owner, the public is entitled to replevin of property wrongfully

acquired.”® The literature does not discuss whether the government has attempted to
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retroactively apply PRMPA in an effort to regain records. This may be an interesting area of
study for the archival research community.

The literature reveals that John F. Kennedy’s papers have been the subjects of a replevin
action, though not as a result of PRMPA. In the United States v. Ralph McElvenny, The John F.
Kennedy Museum Foundation, the government sought the replevin of a map of Cuba that was
annotated by President John F. Kennedy during the Cuban Missile Crisis and papers also
annotated by the President concerning the enrollment of civil rights figure James Meredith at the
University of Mississippi.5? Following the assassination of the President, the trustees and
executors of the estate created a deed that donated to the United States what was described as
“‘papers, documents, historical materials, mementos, objects of art, and other memorabilia’” to
be deposited in the John F. Kennedy Library.* In the case opinion, the court reports that the
defendants received the materials through several intermediaries, but that the records were
originally acquired by JFK’s secretary Evelyn Lincoln, who “improperly” took them and gave
them to collector Robert White.®* In 2003, the court denied the defendant’s request to dismiss the
replevin action and the parties later came to a settlement through which the materials were
recovered by the government.® Kennedy Library archivist James M. Roth discusses the case in
Prologue and, in doing so, demonstrates the seriousness of the government in pursuing records
that belong in its possession. He writes that the successful recovery of these materials has

“strengthened the law for the return” of public records.®® Its impact and the cases that may still

62 United States v. Ralph McElvenny, The John F. Kennedy Museum Foundation, 2003 U.S. Dist. LEXIS 4792
(United States District Court for the Southern District of NY 2003): 1, accessed November 27, 2010,
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emerge concerning JFK papers collected by Robert White will be of interest to the archival
community.

Although the literature related to replevin is patchy, the relationship between documents
created by government employees and the common law remedy is a clear thematic area that
emerges. As mentioned above, Norton references the role of government employees in the
disappearance of public records.®’ Given that this was problematic in the 1940s, it would be
beneficial to understand whether and how the government has better explicated its ownership of

records created during work transactions to its employees.

The Relationship Between War and Replevin

History has demonstrated that war leads to the looting and movement of cultural
property. In the art world, individuals can invoke this same common law of replevin to recover
works stolen during times of war.®® The literature reveals that the movement of records during
wars fought in the United States has led to attempted or successful replevin actions. Randolph G.
Adams discusses one such case involving a letter written by General George Washington to the
First Troop, Philadelphia City Cavalry in 1777. Following the Revolutionary War, Samuel
Morris, the Captain of the troop, retained the letter. Adams explains that in an 1823 report on its
archives, the troop acknowledged that the letter was in the possession of the Morris family and
stated that it should remain with the family members. The troop seemingly changed its mind later

in the 19™ century when it brought suit against the Morris family for the return of the letter. The
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used a writ of replevin to regain custody of a Chagall painting looted from her Brussels apartment by the Nazis
during WWIL

18



judge ruled that, given the troop’s 1823 report in which it recognized the Morris family’s
ownership, the letter would remain with its current possessor.®

Adams’s discussion of the Morris case raises the interesting issue of ownership of records
created in the colonies before and during the American Revolutionary War. Although Adams
does not address whether these records are public property, a frequently cited case in the archival
literature provides an answer to this issue. In the 1976 case State of North Carolina v. West,
North Carolina sought the return of two bills of indictment signed in 1767 and 1768 by William
Hooper, attorney for the King of England and an eventual signer of the Declaration of
Independence for North Carolina. The State Supreme Court ruled in favor of North Carolina and
offered what William S. Price, Jr. describes as “an intriguing analysis.””® As Behrnd-Klodt
explains it, the court found that the Treaty of Paris, which formally ended the Revolutionary
War, transferred ownership of public records from the Kingdom of Great Britain to the colonies.
The bills of indictment were the property of the state of North Carolina as a result.”’ Although
this case is referenced in the archival literature as an example of a successful state replevin
action, its implications and impact are not given the attention they deserve. It would be of
interest to the archival community to learn whether state archives in the original thirteen colonies
have used this precedent to pursue colonial and Revolutionary War-era records in private hands.

Just as the illicit trade in art has seen growing attention in publications for a general
audience, recent publications in the popular literature explore the subject of replevin of public
records. Two publications specifically focus on the case of the North Carolina copy of the Bill of

Rights. These popular works provide a means for the archival profession to reach the public and,

in term, educate the general public about the archival field. In Lost Rights: The Misadventures of
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a Stolen American Relic, journalist David Howard traces the fascinating history of the copy of
the Bill of Rights, which left the state of North Carolina during the Civil War when a Union
soldier pilfered it from a state office. Howard stresses that the Bill of Rights was far from the
only document to be carried off from the South by Northern soldiers.”* He quotes one dealer who
writes, “‘It was said by contemporary witnesses that the path of the Union forces could be traced
by following the old family papers strewn along the road.””” In the case of the Bill of Rights, the
soldier sold it to Charles Shotwell of Ohio for $5 in 1866.”* Shotwell’s family had possession of
the historical document until the federal and state government successfully regained custody of
the document in 2003.” In Priceless, Robert Wittman, the FBI agent who helped to formally
establish the Art Crime Unit in 2005, discusses his role in the Bill of Rights case. ’® Wittman
went undercover, posing as an interested buyer, to ensure that the document was restored to the
proper owner, the state of North Carolina.”” Wittman’s account raises the question of how the
FBI Art Crime Unit, a relatively recent creation, may assist with the seizure of particularly
significant public documents in the future.

In reviewing the literature, there are instances in which “replevin” is used to describe
efforts to retrieve seized property held by other states as a consequence of war. This indicates
that individuals in the archival community use the term to describe the general process of
recovering materials that have gone astray, even if it involves an international exchange. For
example, Trudy Huskamp Peterson comments on “replevin” in her essay “Archives in Service to

the State” in Political Pressure and the Archival Record. Peterson discusses the impact of
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conflict to archival repositories; as is the case with art, military combat can lead to the seizure
and theft of archives. She writes, “Archivists have focused on the legal question of replevin: how
or regain (or both) the records armies have seized.””® In applying the term “replevin” to cases in
which there is an international exchange of property, Peterson is essentially using the term
“replevin” to describe the process in which “repatriation” is achieved. Similarly, Gandert cites
the possibility that Germany, Italy, and Japan may bring a replevin action against the United
States National Archives and Records Administration in an effort to regain custody of war
records.” Given that the common law system is most present in states that were once British
colonies or territories, replevin as a common law remedy would not exist throughout the world.
As such, the international exchange of archival materials may not technically be “replevin” in the

truest meaning of the word.

The Opposition: The Collector’s View of Replevin

As is the case with the issue of repatriation in the art field, the literature indicates there
are two camps that have formed around the issue of replevin of archival materials. Rhoads
explains that because resolving the issue of title and ownership is a court matter, there is tension
between archivists and collectors and dealers surrounding the issue of replevin.80 In discussing
United States v. First Trust Company of Saint Paul, Boyd points to concerns among private
collectors and dealers that the replevin action was “the initial move in a plan to assemble in the

National Archives all official records of whatever nature, of whatever rank, wherever found.”®!
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Just as encyclopedic museums have voiced concern that repatriation efforts by source countries
will empty museum galleries, collectors viewed United States v. First Trust Company of Saint
Paul as potentially a blanket precedent that would prompt a flurry of replevin actions by the
government.

The opposition is perhaps most evident in John M. Taylor’s History in Your Hand: Fifty
Years of the Manuscript Society. In a chapter tellingly titled “David and Goliath: The Lewis and
Clark Case,” Taylor describes the position held by the Manuscript Society at the time of the case
and its efforts to raise funds for the defense.®” Taylor, the former president of the Manuscript
Society, expresses the Society’s belief that the successful replevin of the Clark papers would
have made historical documents less available to the public. He argues that collectors and private
institutions may have been less inclined to display or provide access to them in fear that they
may be the next targets of a replevin action.®

In Protecting Your Collection: A Handbook, Survey, & Guide for the Security of Rare
Books, Manuscripts, Archives, & Works of Art, Gandert touches on the potential implications of
collectors’ fear of replevin. He notes that the looming possibility of a replevin action “may well
have a chilling effect on collectors” and posits that individuals may even choose to destroy
targeted records rather than incur the litigation costs of replevin.®* Gandert, writing in 1982,

suggests that the fear of replevin actions may also lead to less transparency in the sale and

purchase of archival materials. Dealers may choose not to share information about the materials
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they sell and collectors may insist on an agreement with the dealer stipulating that their names
will not be released to outside parties.®®

At a session of the 2010 annual meeting of the Society of American Archivists, David
Haury, Director of the Bureau of Archives and History at the Pennsylvania Historical and
Museum Commission, explained that the Council of State Archivists and the Manuscripts
Society have been engaged in discussion about the sale of public documents. Haury is of the
ol;inion that there is a fundamental division between the two parties that will likely not
disappear. While archivists hold the position that they have an “obligation” to retrieve all public
documents, a sentiment also expressed by Bahmer, Haury maintains that most dealers and
collectors believe it is acceptable to purchase and sell public documents that were never in an
archives.®® Although there is this difference of opinion, Haury indicates archivists and dealers
have come to an agreement to engage in due diligence in determining the provenance of a
record.®’

There is evidence in the archival literature that suggests some members of the archival
community believe that the behavior of dealers and collectors can be unethical. This is discussed
by Aaron D. Purcell in his American Archivist article, “Abstractions of Justice: The Library of
Congress’s Great Manuscripts Robbery, 1896-1897.” Purcell writes, “Autograph dealers and
collectors frequently serve as buyers of historical items with often questionable origins. Their
trade does promote the importance of unique historical materials, but each item’s ‘value’ is

measured in dollars rather informational or cultural worth.”®® Given that Haury believes there
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